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OBJECTIONS, fcc. 



If the project of appointing an additional 
Judge in the Coiirt of Chancery, for which a 
Bill has been lately brought into tlie House of 
Lords, shall be adopted by the Legislature^ it 
will effect a more important alteration than has 
been made within the memory of any person 
now living in any of our judicial establishments. 
It behoves us, therefore, while this is still but a 
project, to examine it with care, and to consi- 
der what effects it is likely to produce. Im- 
portant as the measure is, and, though near the 
close of the last session of the last parliament, a 
Bill for carrying it into execution passed the 
House of Lords, and was read once in the 
Commons, the subject has hitherto scarcely 
undergone any examination. The interval 



which will take place before the present Bill 
passes into a law, will probably not allow of the 
subject being much discussed out of parliament, 
and the occupations of the writer of these few 
pages are such as would prevent his entering 
fully into the discussion, even if the time allowed 
of it. There are some considerations, however, 
which appear to him to be of so much moment 
as to justify his offering them to the public, 
even in this hasty manner and in this imperfect 
form. 

The objects proposed by this project are, 
as stated in the Report of the Select Committee 
of the Lords, from which it originates, that 
there ^^ may be secured at the same time a 
*^ sufficient attendance upon the House of Lords 
by the Lord Chancellor, and sufficient means 
for carrying on the business in the Court, of 
Chancery." To accomplish the first of these 
objects, there must necessarily be thrown upon 
the new and additional Judge a great part of the 
business of the Court, which is now done by 
the Lord Chancellor. That business may be 
classed under three heads : 
*• 

First, the hearing causes, whether coming 
before the Lord Chancellor as original causes, 
or upon further directions, on pleas and demur- 
rers^ or on exceptions to the reports of masters. . 
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Secondly, the interlocutory proceedings of 
motions and petitions. 

Thirdly, the review of the decrees of the 
Master of the Rolls upon appeal. 

The last of these has hitherto occupied but 
a small portion of the time of the Lord 
Chancellor. It appears by the report of the 
Lords' Committee, that in the ten last years of 
the chancellorship of Lord Hardwicke, he had 
decided only fifty-eight causes on re-hearings 
and appeals, being an average of less than six a 
year, including re-hearings of decrees originally 
pronounced by himself. The number is greater 
within the last ten years, but even in that period 
the average number does not exceed nine in a 
year. 

The hearing of motions and petitions certainly 
engrosses much of the Lord Chancellor's time ; 
but yet less thai^ the decision of causes. It is 
very obvious, therefore, that in order to enable 
the Lord Chancellor to afford any considerable 
attendance in the House of Lords, beyond what 
he now gives, it will be indispensably necessary 
that the new-appointed Judge should relieve bis 
XA>rdship from those duties which fall under the 
first head before enumerated. Perhaps it may 
b^ thought necessary that his Lordship should 
be relieved from tho3e which fall under the two 



first of those heads, leaving' him to exetrcise ofily 
an appellate jurisdiction in Chancery; but from 
the first of them he must be relieved, or the 
expedient must altogether fail. 

This alteration, however, in the constitution 
of the Court, will divest the office of Lord 
Chancellor of those functions which have hi- 
therto been considered as the most essential to 
it, and as constituting its nature and character, 
and will leave the person who holds the Great 
Seal, in name still a Chancellor, biit in truth a 
magistrate of a very different description. He 
will have a variety of great and important 
duties to discharge, but the least of them will be 
to transact the business of the Court of Chan- 
cery : and, in the mean time, the ancient office 
of Lord Chancellor will, in effect, be divided 
between two Masters of the Rolls, or by what- 
ever name they are to be called, neither of 
them subject to the control of the other, but 
each in his own hall exercising an original and 
independent jurisdiction. 

• 

This seems the more objectionable on account 
of the nature of that peculiar system of juris- 
prudence which is known in this country by the 
name of Equity. The rules of this system are 
not laid down in any statutes, but are only to b& 
collected from decisions of which vei^y few have 



been pronounced more than a century and s^ 
half ago ;. from decisions^ too^ of judges of whom 
some were, in a great degree, the authors of th^ 
law they were administering, and were applying 
to the particular cases before them the rulei 
which they had themselves previously esta^ 
blished. 

• . • # 

It appears to be extremely essential to th$ 
due administration of such a systein qf juris* 
prudence, that the person administering it 
should, be intimately acquainted with every part 
of it, that he should have all its principles and 
doctrines constantly present to his mind, and the 
remembrance of them kept alive by habitual and 
almost daily exercise, If, of the three judges 
who- are to preside in the same Court of $)quity» 
two are to have the law of the court in all its 
various branches familiar to them, and kept conr 
stantly i^ their view, by a regular uninterrupted 
attendance in court, and the third is only,, as aa 
occasional visitor, to refresh his memory by 
looking back into records and precedent3 upon 
particular heads, just so as to enable him to de^ 
cide in the course of a year, nine or ^ten causes^ 
or twice that number, which may happen to be 
brought before him for degision, upon appeals, 
it is very obvious, that this effect must, in pror 
cess of time, be produced; the appeal will lie 
from a judge, a perfect master, of the law he 19 



10 

to administer, to one who has but an imperfect 
recollection of it ; from one who has never de- 
parted from what may, if the expression be al- 
lowable, be considered as his native court, to 
bne who has migrated into another place, and 
returns as a kind of foreigner. Or if that effect 
shall not really have been produced, there will 
always be a notion prevailing that it has. The 
suitor who has had a decree in his favour, and who 
sees it reversed, will be disposed to observe that 
the judge of the most experience is most likely 
to have well understood and to have properly 
decided his cause : and the appellant, whose ap- 
peal has been unavailing, will observe, that it 
is not surprising that the appellate judge should 
have had so much deference for his superior in 
experience and ability, though his inferior in 
rank, as to have submitted to him his own opi- 
nion, and to have affirmed the decree, from 
deference, not to the reasons of the judgment, 
but to the character and authority of the judge. 

When it has been proposed to separate the 
offices of Lord Chancellor and Speaker of the 
House of Lords, it has been always objected to 
such an expedient, that as the House of Lords 
is a court of appeal, it is highly necessary that 
the person who presides in it, should have his 
knowledge of the law kept constantly refreshed, 
and the habit of applying its rules unrelaxed,. 



^nd that this can he secured only by his being m 
the daily habit of administermg justice in a subor- 
dinate court. But the expedient now resorted to 
will be attended with that very evil which it is 
supposed to guard against, and with this addi- 
tional disadvantage, that the person who so 
presides is to be an incompetent judge in two 
Courts of Appeal instead of one. 

In a system of jurisprudence founded on no 
positive rules laid down by the legislature which 
may be at all times referred to, it ^must neces-* 
sarily happen with respect to some of its doc- 
trines, that they must be gradually and insensibly 
departed from by successive decisions. It may 
be sufficient to refer to such matters as fraud and 
breach of trust, to the acts which are considered 
as part performances of agreement, to illusory 
appointments, and to the circumstances which 
convert executors into trustees of a residue un- 
disposed of, to bring to the recollection of those 
who are well acquainted with the history of the 
court, examples of what is here alluded to. The 
particular notions and peculiar habits of think- 
ing of each judge must necessarily have a con« 
siderable effect oh this, and where two original 
judges, differently constituted as they must be 
by nature and habit, are sitting at the same 
time, it may happen that, with respect to the 
same rules, there should sometimes be deviations 
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in quite opposite directions^ and that there 
should come to b^ gradually established two 
difibrent laws administered at the same time> 
oh the same subject, and by the same court. 

It has been asserted that a very considerable 
alteration has of late taken place in the Court of 
Chancery, and that orders are now made upon 
motions which formerly used to be reserved till 
the hearing of the cause, and which in many 
cases have the effect of putting an end to the 
litigation. It is presumed that the orders thus 
alluded to are those which are made for the 
appointment of receivers of estates, and of ma<- 
nagers of manufactories and mercantile concerns, 
carried on in partnership, for paying money 
into court, and for the restraining the working 
of mines, the diverting of water-courses, the 
making of navigable canals, and other works of 
a similar kind. If this be as novel a course of 
proceeding as it i$ represented, (and the state* 
ment comes from such high authority, no less 
than the noble and learned lord, who must him- 
self have been the principal author of this in- 
novation, if it has taken place, that we must 
not doubt it), it affords a very remarkable 
instance of that large discretion exercised 
by judges in Courts of Equity, which has 
been before alluded to. It is surely only the 
supreme judge of the court who would venture 
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Qpon sach alterations. A subordinate judg6 
would probaUy think^ that to prooeed with 
safety he must follow the precedents established 
by his superiors. But whether new or old^ 
whether long established or but recently tg»^ 
sumed, there is no doubt that it is a moM 
important part of the jurisdiction of the court* 
By appointing a receiver, the possession of aa 
estate is suddenly changed. A suspension ti 
the working of collieries and mines may involve 
the parties in sudden and certain ruin, and a 
mistake in judicatiu^ upon such occasi6tii^ 
may be fatal and irretrievable. 

These important functions of the Lord 
Chancellor, it is now proposed to transfer to his^ 
new deputy, though the Master of the Rolls* 
does not exercise them. Motions may, indeed, 
be made at the llolls, but at no period of . the 
History of the court have many been m^de there; 
the Master of the Rolls has not, like the Ijord 
Chaiicellor, days regularly appointed for the sold 
bearing of them, a few motions of eourse ate all 
that according to the practice which now prevails 
evei^ b6m^ before him, and these are made only 

• * • * > 

daritig t^m, andjiist when, after having disposed 
of thi^ appointed business o^ the day, the court 
is dbout to rise, 'the Master of the Rolls, 
tfterdbr^, will be trusted with the decision of 
irl!^6i|ftifct '^tttetifMis Only whcin they are pre*^ 
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sented to him upon the solemn hearing of the 
cause/ after an examination upon interroga-*- 
tories, and what passes in the Court of Chan- 
cery by the name of a cross examination^ of 
witnesses, while the same questions will in a 
summary way^ upon affidavits, be disposed of 
by the Vice Chancellor, his inferior in rank, 
and therefore it is to be presumed his inferior 
in learning and in talents. 

The consequence of this will probably be to 
introduce another, novelty, and a most impor- 
tant one, into the Court of Chancery — appeals 
upon motions. As the Lord Chancellor has 

m 

hitherto always heard all important motions 
himself, such an appeal has, it is believed, 
never yet been known 3 but there can . be no- 
doubt that it will be perfectly competent to. 
every suitor who thinks himself aggrieved by: 
the decision of a motion against him, to appeal; 
to the Lord Chancellor. An appeal now lies^ 
from the orders of the Lord Chancellor on:- 
motion to the House of Lords, and unquestion-i 
ably a similar appeal would lie from the Vice ; 
Chancellor to the Chancellor. To what an ex* > 
tent these appeals will be carried, no man can ■. 
foresee, but it may happen that these, together > 
with the rest of the appeals from the decisions j 
of the two subordinate judges, between ,whpm ; 
all the ordinary- business of the court js to h^i 
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distributed, may be so numerous, that the dis^«- 
posing of them may demand from the Lord 
Chancellor as large a portion of time as he now 
devotes altogether to the business of the court. 
That he will then have as much to dp in the 
court as he has now, cannot be represented, but 
that he will then have as much to do there,.as he 
is now enabled to do, is by no means improbable, 
and it will surely be admitted, that if that 
should be the case, the expedient will have 
wholly failed of its object* 

It will not merely have failed, it will have 
been productive of the greatest evil, that of 
greatly enhancing the expense of suits, already 
grievously and oppressively high, of multiply- 
ing the business of the court, and of protract- 
ing the final decision of causes. 

It has been already observed that appeals from 
the decrees of the Master of the Rolls to the Lord 
Chancellor wer^, till lately, very few in number, 
and that in Lord Hardwicke's time they were 
much fewer. A plaintiff has a right to set 
down his cause where he pleases, and till of 
late years it was never usual to set down cases 
of much difficulty or importance at the Rolls. 
Such causes were, on account of the probability 
that the party against whom the decree was 
pronounced would appeal^ and to avoid the 
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prepense of a second bearing, generally iet down 
in the first instance before the Lord Chancellor, 
there being from his Lordship's decree only an 
appeal to the House of Lords, while from the 
decree of the Master of the Rolls, there lies an 
intermediate appeal to the Lord Chancellor. 
Among the Reports in the time of Lord Mac^ 
clesfield, Lord Talbot, and Lord Hardwicke, 
few decisions of Masters of the Rolls are to b^ 
foand, with the exception of those of Sir Joseph 
Jekyl, all the great doctrines of the court 
having been settled by the successive Chan- 
celldri^, and upon original decisions. Of late, 
ho\*ev^r, this has been considerisibly altfered-, 
and in a great degree from the difficulty of 
obtaining any decision from the Lord Chan- 
cellor. 

Not only has the number of causes set down 
before the present Master of the Rolls, very 
greatly increased, but they are for the most 
ipart, causes very different in their nature, and 
of much greater difficulty and importance, than 
those which were used to be set down before 
him. If the plan of appointing an additional 
judge should be adopted, it will not be in the power 
of the parties to prevent these intermediate ap- 
peals, and no doubt can be entertained that such 
appeals will become more numerous, as long as a 
high opinion shall b^ entertained of the person 
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"wbo ]0 appointed tb the ofBce of Lotd Chtucft)- 
losti ,l{ ei^er indeed a time sbotijd ftrrive iv^en 
the learning and talents of the persoius appoipt^4 
to the two subordinate judicial efiSiioeB 4n l^hf^nr 
cGty, or indeed of either of.tfaei»» shall bie 9»orp 
highly estiraated by the public than thQ3e of th^ 
person who is sielecied for the hi^ office of J^ord 
Gbaincelloi',. and that this opmion should evon b^ 
entertained and acknowledged by itheCbanoeUor 
himself, so that he. shall come to sU in bis coiurit <^ 
appeal only io aoknowiedga the superiority of 
the Judge who is appealed from ; whenever thi^ 
shall happen, there will perhaps b^ few appeaJii, 
and the expense and delay of such p]X)CeedliP(g|s 
will be avoided, but the evil will be of another 
cbaracter and of a much greater ndagnityd^. 

The alteration proposed may be described in 
a few words, but it should seem with great 
accuracy to be a division of the Chancery into 
two courts, and the creation of an intermediate 
court of appeal between the Chancery and the 
House of Lords. 

It may seem extraordinary, that in the 
preceding observations, the functions of the 
intended Vice Chancellor should have been 
spoken of as doubtful, when a bill has been 
actually brought into Parliament for the ap- 
pointment of such a Judge: but the truth is, 

B 



that the bill leaves it altogether uncertain what 
his functions are to be. It should seem, that 
they will be whatever the Lord Chancellor for 
the time being shall think proper. He is to 
hear what business the Lord Chancellor ishall 
appoint, and at such times and in such places 
as bis lordship shall appoint. He is not 
evjm to have the discretion in this respect, 
^hich a man acting under a general power of 
Attorney is allowed to exercise. Like an inferior 
-artisaa ^employed by some master manufacturer, 
he is to do just such work as his employer shall 
direct, and just when and where he shall be 
pleased to direct. The dignity of the judicial 
character will surely be but ill consulted in these 
uncertain and novel duties which are to be im- 
posed on this subordinate Judge. 
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A LETTER, &c. 



My Lord, 

I return your Lordship many 
thanks for the Copy of your Observations on 
my Pamphlet^ which you have been kind 
enough to send me, and for %he obliging Note 
which accompanied it. The freedom with 
which your Lordship has treated my Objiectionfl^ 
I do not at all coa>plain.of, though I shatt take 
great care not to follow your example, or to 
use the same kind of freedom with your Lord- 
ship's Observations. The boundary between 
great freedom and rudeness is so indistinctly 
marked out^ that if I allowed myself to ap- 
proach, I might unintentionally exceed it^ and 
it would give me very great concern to shew 
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the least disrespect to a person with whose 
excellent qualities I am so well acquainted^ and 
with whom^ in an earlier period of my life, 
I have lived in so much intimacy as I have done 
with your Lordship. Though your Lordship 
has overlooked some facts, which I think ma- 
terial, has, in my opinion, incorrectly stated 
others, and has very much misconceived some 
of my statements, nothing could induce me to 
charge you before the tribunal of the public, 
to which we have both appealed, with mis- 
representation. 

Your Lordship considers it as a great defect 
in my Pamphlet, that it has taken so narrow 
a view of the subject ; that it has not stated the 
extent of the evil, suggested any other remedy 
than the one it objects to, or even condescend- 
ed to compare the force of the Objections to 
the remedy proposed, with the magnitude of 
the evil to be remedied. Now it is certainly 
true, that all these things the pamphlet omits ; 
but before you decide that this omission is a 
defect, your Lordship should understand with 
what view the pamphlet was written. Its only 
object was to obtain the consideration and 
discussion of the objections which it states. 
I did not presume to decide, that the bill, ob-> 
jectionable as I thought it, might not still be 
necessary, but upon a measure of so much im- 
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I^ortance, and from which, if I am right, evil^ 
will follow that will hardly admit of any remedy^ 
I thought it incumbent on me to state those 
probable effects which had occurred to me, and 
which, I apprehend, might, unless I stated 
them, never be noticed till it was too late. To 
invite explanation and discussion was the only 
end that I proposed, and that end has been 
already attained. Since the public have now» 
by means of your Lordship's Observations, had, 
for the first time, eitplained to them, the nature 
of the measure proposed, the effect upon the 
Court of Chancery expected from it, and the 
extent to which alone it is intended that it 
should interfere with the Lord Chatncellor's at-» 
tendance in that Court. ^ 

That I might without impropriety have taken 
the wide range, which your Lordship seems to 
think the subject called for, cannot be doubted, 
but the time did not allow of it. When the 
Objections were written, it was generally un- 
derstood that the Bill was to be carried through 
Parliament before the Christmas recess. The 
delays of the House of Lords were a subject 
upon which it was difficult to speak, and to 
say but little. The delays of the Court of. 
Chancery were a still more fruitful topic, and 
one which would naturally lead to many highly 
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importiaht discussions. The otfier plajis which 
have been of late years suggested, required to 
be tnfatnrely considered before their merits coald 
be determined, and I anni sure your Lordship 
will excuse me for saying, that in my opinion 
they cannot be fairly disposed of with the very 
few words which your Lordship has allotted 
them. No opportunity was afforded me for 
entering into this .extensive field of dbservatioa 
and inquiry, and it appeared to nye that the 
only way, in which I could render any service 
to the public, was in the very limited mode 
which I adopte(},-^to state objections, which I 
saw to the measure, to state them without a 
single offensive observation or expression, and 
to leave it to those whom it conderned to decide 
upon them. 

Your Lordship is pleased to infer from my 
silence upon the extent of the evil, that I think 
lightly of it, and from my not proposing any 
other remedy, that I have Tione to propose. 
In both these particuhtns you are mistaltei^. I 
think the evil one of as much magnitude as 
your Lordship does, tfcongh^ not being a mem- 
ber of your Lordshfp's House, or knowing ex- 
aictly what may be considered as amounting to 
a breach of its privileges^ I certainly should not 
venture to call it^ in yoi»r Lordsbip's language. 
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f< a gross said scandalous delay of justice ;'^* tod 
with respest to the remedy, it appears td md 
that there is a very sdhipl^ and a very obvious 
one. . J . 

I have neither leisure nor inclination to en- 
gage in a controversy with your Lordship upon 
many of the topics which you have introduced 
into your Observationsji and upon some of thetty 
your Lordship must be aware that it is impos*- 
sible for me, with any propriety, to speak a» 
plainly as you have done. In the choice of 
your weapons your Lordship ha& obtained a 
considerable advantage over me 

The increase of business in the Court of 
Chancery, and the dispatch with which it iis 
disposed of, are subjects from which I shall 
abstain altogether, except to remark, that I 
think your Lordship must, upon reflection, h6 
satisfied, that an increase of the number of 
appeals from the Rolls; instead of being, as 
your Lordship thinks it^f ^' a strong proof that 
^^ the business of the Court of Chancery ha& 
** increased," is really no proof of it at all. If 
of a hundred causes fifty were formerly heard 
at the Rolls and fiAy by the Lord Chancellor, 




* Observations, &c. p. 22. 
t P. 31. 
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knd of the same number now only ten are heard 
by. the Lord Chancellor and ninety by the 
Master of the Rolls, the ihcrease of appeals 
cannot [prove an increase of business, except 
that which is occasioned by the same causes 
being twice heard ; but this, I presume, cannot 
be the sort of increase of which your Lordship 
speaks*. Your Lordship means, undoubtedly, 
that there is a greater quantity of business to 
be done, and not that the same business is to 
be done more laboriously. By an increase of 
business is to be understood a greater number 
of causes heard and decided, not an augmenta^ 
tion of trouble, expense, attendance, and la- 
bour, in disposing of the same number of causes. 
In this latter secnse indeed the business has in- 
creased,, and it will unquestionably, when the 
Pleasure which your Lordship supports shall 
have been adopted, increase in a far greater 
decree. This, however, is a matter upon which 
it cannot at present be necessary for me to 
enlarge, since your Lordship has pronounced^ 
that the question^ whether the business of the 
Court of Chancery " has increased or not, is 
! .one which bears very little and very distantly 
5. on the subject.'* Of the other topics which 
you 'have introduced, and which seem to bear 
as little upon it> your Lordship must allow me 

♦ P. 18. 
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to be silent, but at the same time . to requesl 
that your Lordship will not, from my silence; 
again infer my assent. 

The answers, which your Lordship has given 
to my Objections, it is incumbent upon me to 
examine, and to those, and to the suggestion 
of what appears to me to be the. proper remedy 
for the evil, I shall confine the little with which 
I mean to trouble your Lordship. My pam« 
phlet appears to your Lordship to be full of 
exaggeration, and if I rightly understand your 
Observations, you think, that though the evils 
which I have pointed out may result from the 
measure, yet that they will prevail but to a 
very inconsiderable extent. The appointment 
of a Vice Chancellor will, in your Lordship's 
opinion, interfere so little with the Lord Chan* 
cellor's sitting in his own Court, that the ad- 
ministration of justice there will still constitute 
the principal part of his duty ; he will be able^ 
even while parliament is sitting, to give his 
usual attendance in the Court of Chancery three 
days, and, when it is not sitting, every day in 
the week ; and, as your Lordship computes it, 
he will, in the course of the whole year, sit 
in the Court of Chancery four days, for on^ 
that he will sit upon causes in the Hodse 
of Lordls.* But in these calculations your 

* P. 30. 
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Ix>rd$hi{x has overlooked some veiy materia) 
ijrofds in the resdlution of the Lords' committee. 
You calculate as if three days in the week were 
the most that the Chancellor could be taken 
from bis Court, wbereas the Lords have re- 
solved that they are the least. " It is expe- 
" dient/' such are the terms of the resolution 
as quoted by your Lordship,* "that the house 
should sit at least three days every week 
during the session^ meeting at ten o'clock at 
*^ the latest on each day." From these words 
it is plainly to be inferred, thai) in the jndg- 
iri^t of the comtnittee, it naight be expedient 
th^t the house should sit four, fire, or even six 
days: a week upon causes. The House of Lordfr 
even now isits sometimes four days in a week 
ill it& judicial capacity, and a great deal would 
not bd gained, if tiie number of hours of sitting 
ii} ^achr day were increased, but the number of 
days of sitting diminished. In order to bring 
lip' your computation to four days to one in 
fa^Ouir of Ibe Court of Chancery, your Lord- 
ship supposes that Court to sit genersdly till the 
ejEid of August, and Parliankent fio be usually 
prorogued in the beginning of June. But the 
faet is, that although the Court of Chancery 
do^ generally sit till about the 15th or 20th of 
August, abd that once, and only once, within 

» - • 
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tbe last sereaa years it eat,asIateA»on flie 38dr 
of August, yet during the same petribd Parr*: 
liameot has oerer heea piopoguecl in the hegi»!> 
niag of June. The daips on which prarogatioixK 
have taken place have been, in 1806 the 2M oi 
July, in 1807 the 14th of August, an 1808 t^M: 
4th of July, in 1803 the ^Ist of June, in 1810 
the 394 of Jiine. in 1811 the 34tb of July, andt 
in 1812 the 30th of J«ly. . • 

But can it really be sDppoc^ad^ tbat wbien t1i6 
Office pf Vice ChaocelW sbaU faaye been ctml^. 
edj and tbe I^rd Cbancellor ^hall find a idepuly^ 
whose sole duty it ahi^} be to do bis business lor 
him^ to sit wben^ and nvherej and upon ^hat 
ca^^es hi& Ix)Fdfibip sb^U please^ can it really be 
supposed that with such jtemptatadn^ to reiw 
from his labpur^^ he M^fiU at coiisiderabJe incoo^t 
venience to bifnself, m^ke a ppint pf fitting re<» 
gularly three d^^ys a week in bi^ Court wbi^e 
Parliament is sitting, and every day when i4 
shall stand prorogued^ ai)d Jbeave bis depiotty diur-r 
ing that seasop to tbe undisturbed eojo^meGt erf 
bis leisure ? 



While the presettf Lord CbanceUor coatinuea 
to hold thp Great Seal, your Lordship neems to ^ 
vfi9ke no doubt that this will be the case^ but 
is your Lordship sure that it will be so with 
his successor, or with the Lord Chancellor to 
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nidiom fifty years hence the Great Seal shall be 
intrusted ? The great mischiefs of this project- 
ed change are likely to be felt most severely at 
some distant period, when the views of the 
framer of the bill shall have been long forgotten, 
and when the nature of the office of Lord 
Chancellor, and the character of the person se- 
lected to £11 that office, shall have each under-' 
gone a gradual but a very important change. 
Respect for public opinion would at the present 
day make it impossible that the Great Seal 
should be committed to a mere politiciad, ta 
some second Lord Shaftesbury, who would con- 
sider the administration of justice as a sort of 
troublesome appendage to his office, and who 
would profess the utmost contempt for the vul- 
gar rules of his Court,* but such an appoint- 
ment will give little scandal when there shall be 
two permanent Judges at hand to transact the 
ordinary business of the Court, and when habits 
of close attention and of continual mental exer- 
tion shall no longer be found to be indispensaibly 
necessary, to the adequate discharge of the du- 
ties of a Lord Chancellor. Especially too if the 
appointment should take plape when the offices 
of Vice Chancellor,' and <rf Master of the Rolls, 
may happen to be filled by Men of very great 
learning in their profession, and who have never 

\ 
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interfered with politics." Not looking at this pr6- 
ject with all the indulgence of your Lordship, 
I cannot but feel great apprehension, that if it 
shall be adopted, the time may not be very dis- 
tant when the art of skilfully managing a debate, 
or of dexterouslj- conducting a court intrigue, 
may be the strongest recommendation to the 
highest office of Judicature. 

Your Lordship observes that *^ so far as the 
*' judicial functions of the Court of Chancery 
** are concerned, the measure is in conformity 
** to the constitution of the Court, and to an* 
*' cient practice. There has constantly exist- 
" ed,"* you add, " for a vast number of years, 
^^ a commission, authorizing any one of the 
*.' Judges, with two Masters in Chancery, to sit 
*^ for the Chancellor, for his assistance : and that 
assistance was formerly. often given, and was 
continued till within a very few years. The late 
** Mr. Justice Buller, and Mr. Baron Thomson, 
<^ at different times, frequently dispatched the 
" business of the Court for the Chancellor, with 
<' the assistance of two of the Masters. In con« 
stitutional principle, there can be no greater 
objection to the assistance of a permanent 
<' Vice Chancellor, than to the assistance of a 
<< standing Commission of Judges and Masters 
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^^ in Chaiycery. That assUtance has not been 
given of late years^ and can no longer be 
givenj because the business of the Judges is so 
increased^ that they have scarcely time to disi- 
'^ charge theirown important duties." And your 
JLord$hip remarks^ that the appointment of a Vice 
Ciiancellor ^^ cannot be deemed an innovation^ 
" but simply an injQreased exertion of ancient 
" constitutional practice," But this increase of 
^ertion i^ an kicrease of such magnitude^ as to 
ftinount in effect to a perfectly new practice, 
«nd to be attended with consequences which 
JMWirQ never known before. Wlien a Judge who 
had xtkBiiy and important duties to discharge, 
was called out of his own Court to give liis 
«]ssistanGe in the Court of Chancery, there 
could be little danger of a constant or a very 
frequent attendance being ever required. In 
point of fact, except during the illness of the 
Lord Chancellor, such attendance has, I believe, 
been only occasional and unfrequent, but the 
case will be very different with an officer, who, 
beifig created for life and with a large salary, 
as one of the permanent Judges in Chancery, 
will have, no other duty than to devote his 
wbole time .and attention to the business of .the 
Court. 

This attendance of a Judge from the other 
courts, your Ix>rdshiprsays, can now be no longer 
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^ven. Po^ibly it <^niiot, but surely it must 
J>e for $ome other reason than that which your 
Lordship iias assigned. The. inci'eased business 
of the ^llourts of Law^ does not render necessaty 
the attendance of all the. Judges in. their several 
Courts at the same time; If the Judges sat se- 
parately^ the increase of business would un- 
>^(<nibte(tty be a reason why none of them could 
be spared from their Courts^ but as the fact is, 
that they sit together, and as the same business 
can be done, and is generally more expeditiQus*- 
ly done,: by three Judges than by four, it really 
seems to me, that: it yet remains to be proved, 
tha^.the assistance which was formerly afforded 
to the Lord Chancellort can be afforded him no 
longer. 

- • ^ . . • ^ , . i 

The increase of the number of appeals to the 
Lord Chancellor, which must be the necessary 
consequence of causer,' motions, and petitions, 
^ing heard by a Vice Chancellor, appeared to 
me, and I confess^ still appears to me, to be a 
very ' great evil ; and" if the increase of expense 
to suitors be an evil, I cannot think I have been 
qiistakai m ' that notion, because ^ the partiies 
, wba are desirous of having the LMd Chancellor's 
decision, and who can now obtain it upon- a 
single heaving, will be . put to the expense of 
having their cause twice heard in order to obtain 
it. Your Ix>rdship obser^jies upon this, " How 

c 
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"^^ the appointment of ann&^stant Judge should 
'^ iiicrease the number of appeals^ to the Chan^ 
"^ 66l^y except M it majr prodnce the hearing 
^<if a greater number of causes by Jttdgei^^ 
*^ whose decisions are subject to that appeal^ it 
^* is difficult to imagine." Not difficulty my 
"Lbrd, but impossible. The evil can be pro- 
duced in no other way. ** If," your Lordship 
adds, '^^ the Master of the Rolls could hear twice 
*^ the number of causes^ now heard by him, 
•^ which would be very advantageous to the 
suitors of the Court, there might be twice the 
number of appeals from his decisions Which 
there now are, but no one would complain, if 
it were possible for the Master of the Rolls to 
give such increased dispatch to the business 
" of the Court."* Now, my Ix>rd, I certainly 
miist deny that it would be advantageous ta the 
suitors, that twice the {>resent number <^ causes 
should be heiard at the Rolls, in any other sense 
than that, it certainly is more advantageous to 
have a cause heard subject to appeal, than not 
t6 have it heard at all. In my opinion it is a 
great evil, that so many causes are heard at the 
Rolls, as are now heard there, and for this V6ry 
reason, that it multiplies appeals and increases 
expense. If twice as many causes were heard 
at the Rolls the evil would be doubled, but if 

• P. 44. 
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that increased number of causes are to be heard, 
not bjr the Ms^ter of the Rdls^ but by a Jqdg^ 
who wiU enjoy less of the publif jccinfidence, 
than the present Master of the Bo)ls enjoys, and 
he will not be a very rash prophet who takes 
upon himself to affirm, that whoever may h^ 
the person for whom this new office is destined, 
this will be the case, the evil will be increased 
in a far « greater proportion* It may possibly 
happen, that the hearing of appeals fdpne may 
occupy the whole of the, time which Ihe . Lord 
Chancellor will find it c<mvenient to-allpt to the 
business of his- Court. , . 

After disposing of the Olgections which I bad 
suggested, your Lordship proceeds tp thecoa-? 
^ideration of one which did not present itself io 
my mind, and which I should have rejected ^ ^^ 
with scorn if it hadL It is, that << the same "" V^^ ^ 
'^ Counsel cannot attend the judicial business /^' V 
of the House of Lords and the judicial busi- 
ness of the Court of Chancery at the same 
time:" and your Lordship obviates this ob- 
jection, by stating in what way you imagine the 
matter may be managed, so as <^ not to be inju- 
'^ nous to the Counsel in whose hands the busi- 
ness principally was before the establishment 
of the adititional Judge." But really, my 
Lord, thb is aa Objection wholly unworthy of 
consideration. If the arrangement proposed be 
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advantageous to the Suitors, it matters not how 
it may affect their Counsel. As well might one 
object to a law which was calculated to check 
the progress of inf(^ctious disease, because it 
would diminish the profits of physicians, as op- 
pose a regulation which was to expedite the de- 
cision of causes, because it might diminish the 
emolvments of advocates. For myself, however, 
I do not see how any loss of profits to* Counsel 
could be the consequence of the Bill. To the 
junior Counsel; as your Lordship observes, it 
must be advantageous. It is those only who 
may happen to be employed almost in every 
cause that the Bill can in any way affect ; and 
what can they desire more than to have the 
whole of their time occupied by their profitable 
labours. To be employed in one Court which 
is constantly sitting, or to be employed the same 
number of hours in two Courts which sit alter- 
nately, must, one would imagine, amount, in 
point of profit, to nearly the same thing ; bht, 
really, I should be ashamed any longer to con- 
sume my own and your Lordship's time upon 
such an objection. 

«« Still, however,'* your Lordship will say, 
** no other expedient is proposed; you admft 
" the evil; you object to the only remedy that 
^^ has been' suggested, and you propose none 
** yourself.*' 
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' "The reitiedy, my Lord, which I have to pnv 
poise, is a very simple one; but I am inuch 
afraid (considering the force of several expres- 
sions which I find scattered in different parts of 
3r6iir l/Attship's pamphlet) that you will think 
me ' disrespectfttl even in mentioning it. You 
have,* however, really left - me no choice. You 
have- imposed upon me the necessity <^ being 
deficient in what you will think due respect, in 
order to avoid the reproach of being deficient 
in vHiatyou have made m3rduty. The remedy^ 
then, my Lord, seems to be, That the House of 
Lords, like all inferior tribunals, should, when 
they are pressed with an unusual quantity of 
business, sit on a greater number, of days, and 
at unusual hours, in order to dispatch it. 

' - Na man, surely, can have seen it stated in the 
same publication, both that there is a gross and 
scandalous delay of justice in the House of 
Lords, and that the House sit^ only five months 
in the year, without feeling some anxiety to 
learn what is the physical or« the moral ijmpossi- 
bility of its sitting longer. One cannot doubts 
that His Majesty, while he was happily capable 
of exercising the functions of royalty, and the 
Prince Regent, since he has been invested with 
the royal authority, would not, hesitate to allow 
the Houses of Parliament to sit by adjournment 
for ten moiiths in the year, if it were suggested 



to him that such a proceeding was necessary to 
prevent a denial of justice to His Majesty's sub- 
jects. 

; Not only, ho wever^ has no such proceeding as 
this been ever resorted to» while the arrear ot 
causes has been accumulating to its present 
amount^ but at the very moment when I aqi 
writing, the House of Lords, by its own* act« 
stands adjourned to a later period by soma weeks 
than that at which Parliament has been accus- 
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tomed to meet after Christmas; and, as if it 

» 

were to shew how subordinate the House consi* 
ders its judicial to its legislative functions, it has 
adjourned to just one day later than the House 
of Commons, It is obvious how many appesjs 
might have been disposed of during the month 
QT three vveeks which might have been so em- 
ployed, though the House had only met at its 
accustomed hour, but without the risk of any 
interruption to its judicial proceedings. 

. It may wdl, too, be asked, what is it that 
prevents the House of Ix>rds, without the crea« 
tion of a Vice Chancellor, and even without 
a y protracted sessions of Parliament, from sit- 
ting sometimes at 10 o'clock in the morning on 
the hearing of appeals ? There is generally ^er 
each term the interval of near a week, during 
which the sitting of the Liord Chancellor in bis 



am Court i» SiOpeiid«cl< During thi« idtwral 
^reh is tio obstacle (lume, ftt least, that I am 
aware of^ and certainly none that the Bill ia 
question will remove) to the House of Lords 
letting at tf v^ early hoijr, It is $aid^ indeed^ 
tbat Che present Lord Chancdlor has sevcrldi 
times declared^ that at these seasons the, HoAie 
would sit at ,10 o'clock : such unusual sittiiigSt 
however^ have never yet taken place. To what 
<;ail3e this id to be ascribed^ I shall not venture 
to pronounce ; but» according to the unauthefn^ 
ticatdd. reporta which are puUisbed of what 
passes m Parltam^nt^ his Lordship has declared^ 
thitt it has. ofiten happemed to him to give a loiig 
taneinployed attendaoce in the House» before a 
sufficient number of Lords had assembled to cop 
able him to proceed to the business of the dajr* 
According to the same accounts^: too» it has beem 
Atated by him, that if the Bill now depaMliag 
should pass, it will be necessaiy to. adopt scmie 
new regulation to endure an early attendance of 
Peers. What regulation is to be prc^osed hw 
not, J. believe, yet been divulged ; though it 10 
very mainifest, that till such a regulation riiaU 
haive been adopted, there will be some dangw 
that when a Vice Chancellor shall have been ap* 
pointed^ the House of Lords may possibly not 
avail itself of the facility which that appoint* 
mtot is to tiSofd it of having long and frequent 
judicial sittings, and that the Lord Chancellor 
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May lie¥€ been taken out ^ his own Court, 
wklioot beifig able to attend usefnlly in &tif 

t . * 

t However important, too, it may be thought 
-that the Lord Chancellor should generally pre* 
4i4e vrhen the House of Lords is sitting in judg« 
a^ont, yet no person, :I suppose, imagines hi^ 
presiding to be so indispensably necessary, that 
the House cannot, without great risk of a^ failure 
of justice, proceed to the hearing even of ' a 
single cause in his absence. There probably 
are many causes with the decision of wtiich tbie 
liouse might very safely trust itself, though it 
had not the Lord Chancellor's assistance; and 
there ceii^nly are some causes which, upon 
principle, one would imagine, cpuld be better 
decided when he was absent than present, be- 
ipaiise they are appeals from his own decisions. 
Yet even these remain undecided. Even of 
these causes the decision is postponed, with aH 
the lame/itable consequences attending such 
procrastination, which your Lordship so forcibly 
states, till a . statute shall have passed, which 
shall afford the Lord Chancellor an opportunity 
of sitting, without great inconvenience to him- 
self, ^upon appeals from his own decrees. 

The importance, too, of the Lord Chancellor 
always presiding when the House site in its jn- 
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dicial capacity, has,. I think, been stated much 
beyond what reason or practice will warrant? 
Whenever the Great' Seal has been in Commis- 
sion, and which has several times happened 
during a whole session of Parliament, there not 
being a Chancellor, nd^ Chancellor i could pre^ 
side. At other times, too, the House of Lords 
has been seldom, indeed, I believe, never, during 
the last . forty years, without reckoning among 
ita members persons, who, no longer ChaiiceU 
lors^ . had once filled that high station. When 
the Great Seal was first committed to the present 
Chancellor, there were two Peers in the House 
"who had! been hist predecessors' in that office; 
If at that time there had been ^ such an arrear of 
causes as' called for some unusual procjseding to 
dispose of them, it could hardly have been re- 
presented as . inconsistent with the due adminis- 
tration oft justice, if while Lord Eldon was em- 
ployed in the Court of Chancery, the House of 
•Lords, presided by Lord Thurlow or Lord- Ross- 
lyn, had sat every morning at 10 o'clock for the 
jhearing of appeals. When it is - represent^ to 
be highly important that the Lords, sitting judi- 
cially, should be presided over by the Chancel- 
lor^ nothing more, it is presumed, can be meant, 
than that it is important that the Court should 
have all the assistance and authority which it 
will derive from the knowledge, the talents, the 
learning, and th^ experience which are now ge- 

D 
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nerally the recommendation^ to that high office. 
The mere name and title of Lord Chancellor, 
lyithont those eminent qualifications which are 
calculated to win the confidence of suitors and 
command the admiration of mankind^ can add 
little of real dignity to the Court, and can con* 
tribute , nothing towards ensuring it the public 
approbation and respect. The decisions of the 
^Ottse of Lords^. guided by the learning and 
wisdom of Lord Camden, wouldbave been look* 
^ up to. with the same veneration, though pro* 
nounced the week after, as the week before that 
eminent Magistrate was divested of the enstgtis 
of bis office.! Every Peer who is qualified to be 
jChancellor, is qualified^ whether Chancellor or 
pot, to preside over the House of Peers when 
sitting in judgment, and it cannot admit of 
doubt, that there never was a time, wheti those 
Peers^ who have already presided in our highest 
tribunals, migjit, during the itecessitry absence 
of the Chancellor fi*om the Honse^ proceed to the 
bearing of causes with, more advantage to the 
public than the present, when the evil arising 
from the arrear of causes is so considerable, that 
•your Lordship thinks, yourself justified in say^ 
ing, that it is becomeof enormous magnitude, 
is. attended with consequences which are dread*- 
ful^^ ;iiid is an intolerable scandal to public 

Justioe.t ' •' 
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* Sudi sttoBg ' and utirestrs^tted language it 
"^ould'iH beicome me to adapt> bat the preced* 
Hig^ dod^iderations will enlible our readers/ jmtljf 
%6 estimate the' weight of the charge. Which 
^oiir Lordship has brought against the House 
of Cotnmons, of being the sole cai^e thai Ielo 
remedy^ has yet b^en proyided for the evil." 
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The remedy which your Lordship has: ^led 
oie itox propose, I have now stated ;^ it is 
flimply that the House of Lords should^ without 
^ny akersddoa in : any of our judicial e^abUsb* 
pieats^. devote in ev«ry, session, a much larger 
portion of time to the hearing of appeais^ than 
il does at present; and having performed this 
^task which, yout imposed upon me, E l^rsten to 
conclude. That I should take leave of yout 
Lordship, without noticing some observations 
and expressionsiin^your paimpfadetof a personal 
nature, an4- whiob cannot fisiil ta have forcibly 
struck your readess,^ may excite some surprise, 
bu£ 1 have: thought^ that I could not better 
shew my .regard for your Lordship, than by 
passing them over in silence. This forbearance 
will, I hope, upon reflection, convince your 
Lordship (to convince apy^one else cannot be 
necessary) that it is with great injustice that 
you have accused me of having betrayed an 
over-eagerness on this occasion.^ So far am I 

* P. 34. 
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from being, eager against the bill, that I have 
never entered upon the consideration of it 
without reluctance, and that in every thing 
which I have said and written upon .it I have 
imposed on ' myself very great restraint. * If I 
have; any thing to reproach myself with, it is^ 
that ^:;have.said so little. I know not indee4 

ft 4 

from what motive any eagerness on my part 
coiild arise. There is a possible event, one which 
it is indeed in the highest degree ; inoiprobabie 
that any change of time or circumstances should 
ever bring about, . but . which still is possible, 
in which it would be veiy much for my interest, 
that the bill; should have passed ; and I caanot 
represent to myself any event, in which I could 
gain any thing, or avoid the loss of any thing 
by its being rejected. 



I have the honour to be, 
with very great respect^, 
your Lordship's 

most obedient Servdi^ 
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